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and Fall of  an Alibi-Story on its Way to Court
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THOMAS SCHEFFER

 

Thomas Scheffer, 

 

The Duality of  mobilisation—Following the Rise and Fall of  an Alibi-Story on its Way to Court, pp. 000–000

 

.This article suggests a discourse analysis suitable for multi-dimensional processes. The exemplar in focus is a single narrative that travelled a long way through an English criminal pre-trial to the finalising Crown Court-hearing. The following case study asks how this story was mobilised by the defence to challenge the prosecution’s case. The resulting sequential analysis ofthe story’s career profits a good deal from Laboratory Studies. Like ethnographies in Science and Technology Studies, the analysis involves an extended production process—and the productivities of the artefacts produced. It shows, furthermore, how the mobilisation of the alibi is at some points threatened by emerging potentialities to undermine it. All in all, the resultingmicro-history on the story’s career hinges on as well as exceeds common preferences in social constructivism: for collaborative and local accomplishments, for structural and antagonistic oppositions, and for success stories.

 

1. INTRODUCTION

 

In the Anglo-American socio-legal studies and criminology, one finds a vast
appreciation for stories and their role for the course of  criminal trials. “Tell a
good, coherent story for the jury!” is an advice often given by lawyers and legal
consultants.
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 Evenly, trained discourse analysts developed vast interest in how
stories are enrolled in Court.
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 What’s more, Criminologists as well as psychologists
developed formal schemes to analyse and even measure the extent to which a
story is coherent and (therefore) convincing and promising. The literature, more-
over, reports on a whole new legal industry, organising focal groups and mock
trials to pre-test the legal argumentation built into the so far mobilised stories. All
this, I suppose, reflects the eminence of  stories and story telling for the fact- and
case-construction in legal settings.

 

4

 

However, the literature does not reveal many insights when it comes to the
methods and techniques by which stories are developed for the use in court in the
first place. This lack of  attention, on the one hand, might reflect the rare pre-trial
research
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. It might reflect the problems in getting hold on the data needed: the
various drafts, client-lawyer-meeting, or the rehearsals in front of  mock juries. The
lack of  preparation-research might be, furthermore, one result of  the talk bias in
qualitative research—based on the idea of  proximate, local face-to-face interac-
tion.
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 In this way, the disinterest in major practicalities—even in law-in-action
scholars—might reflect some deeper trouble stemming from dominating perspec-
tives on the temporality and spatiality of  social practice. 

Different to most studies dealing with the role of  narratives in legal discourse,
the following case study discusses the mobilisation and the agency of  stories. It
is, although overlapping, not identical with an enquiry into the narration of  a
story, or into the structure of  a plot. In order to show the story’s enrolment
(and role), I follow its course through pre-trial and trial. The story under study
here occurred for the first time within a testimony given by a teenager during a
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police-interrogation. Linda, as I will call her, was confronted with the serious
accusation of  having assaulted—means here, having punched, thrown bricks after,
and stabbed—a young man. In order to defend herself, she happened to present
an account (who knows how she puts it together) that later grew to an influential
alibi-statement. Her account became a central piece for the defence and was later
elected to challenge the indictment in court. Overall, the charge was indeed
significant and Linda was at risk of  receiving a prison-sentence.

The following can be read as an experiment with a kind of  historiographic
discourse analysis focussing on the 

 

temporalities of  practice

 

 (rather than on spatial
relations). The point of  view is developed by an interaction between on the one
hand the defence file and on the other the researcher as reader. The analysis,
consequently, is moved by the paper trails (the notes, drafts, letters and documents
in the defence file) left by the law firm’s casework. They are used as traces of  its
mobilisation, its growing impact on the case in question. I consult, additionally,
the transcribed debate in the Crown Court as the final stage of  the narrative’s
career. The court hearing, contrastingly to talk-in-action studies, comes into view
as built up and configured on different micro- and meso-scales: by direct interac-
tion 

 

and

 

 far-reaching procedures, by conversation 

 

and

 

 paper work, by talk and
writing, by meetings 

 

and

 

 “action over distances” (Latour 1987). In the analysis of
discoursivation, the different spatio-temporal dimensions of  the story’s mobilisa-
tion become confusingly entangled.
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1.1. Three exemplary views on social practice and narratives

The analysis of  discoursivation borrows a good deal of  inspiration from Labora-
tory Studies. Scholars such as Bruno Latour, Michael Lynch, Karin Knorr-Cetina
or Steve Woolgar turned the attention to ordinary day-by-day practice that is
largely black-boxed in scientific textbooks and results. They referred to the pre-
products and the uncompleted of  social practice. They displayed how “factuality”
is locally and collectively realized. Laboratory Studies, furthermore, sharpened
the sensitivity for assemblages of  humans and none-humans, for the nature of
(scientific) practice as pragmatic tinkering and for the “taken for granted”-
infrastructure keeping things going. It is from these studies that I was encouraged
to trace none-human as well as human protagonists through extended production
processes.
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This view can be even radicalised by ascribing agency to stories as relatively stable/powerful
artefacts. In this manner, new materialism in STS stimulates questions for the effects of  stories
and their involvement in different episodes. The narration is acknowledged as a partially
independent power-bundle, set free from its original context of  emergence and capable of
evoking/structuring subsequent events. On the long run, the story outlasts multiple involve-
ments and ambitions. It gains the status of  an 

 

actant

 

 “shaped by its re-actions to these conditions”
(Latour 1987: 89). At this point, Austin’s “how to do things with words” (1963) can be turned
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into a radicalised question: What are statements doing or undoing in different situations? They
might, like the case-material I will present, resist specific desires or purposes.
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 They might turn
their weight even against their own inventors. Like other artefacts or machines, they are able to
cause damage to those who employ them in good hope.
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To better contextualise the course of  inquiry, I relate it to three widespread
perspectives on social practice/construction
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: one focussing on collectivity and
collaboration, one approaching sociality in terms of  opposition/competition and
one breaking with the common preference for success-stories. All three modes
are—in different respects—extremely valuable for the study of  narratives/narra-
tion in institutional settings. 

(1) 

 

Collectivity

 

: The first approach refers to construction processes as social col-
laboration. In this mode, one could think of  a testimony as co-produced through
question-answer-plays in front of  the jury, or as a script successfully co-authored
by the defence ensemble. For ethnomethodologists as well as system-theorists,
such collectivity (the court-as-interaction, the ensemble-as-collaboration) are
not primarily integrated by shared believes or interests but by shared procedures
of  doing or achieving things: for instance to centre the attention of  all in multi-
party-situations (see Atkinson/Drew, 1979), to figure out shared tasks/topics in
order to proceed, or simply to allocate turns. Such accounts of  story telling are
based on the mutual methods managing ordinary difficulties and ensuring accept-
able results every here and now. They help explaining how the court as a singular
spatio-temporal order is integrated (during an episode called trial).
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 Especially
CA reminds of  the fact that even clearly ascribed accounts—such as 

 

Linda’s 

 

on
what happened during that day—are not memorised monologues but local and
contingent co-products. 

 

This perspective is well known through Harvey Sack’s thorough analyses of  storytelling
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. Sacks
worked out how stories are not simply told by an author, but interactively accomplished through
turn-exchange between narrator and recipients. A narrative appears as co-produced by all those
involved in its stepwise unfolding. CA does not concentrate on the story’s content but on the
deployed trans-situative methods/procedures to make “narrators” narrate and “listeners” listen

 

here and now

 

. Authors, audience and narrative turn out to be effects of  the self-referential course
of  interactivity. Their enrolment takes place due to this course. For Sacks narrating is shaped by
the very context of  its realization and by the global procedures/methods (amongst others:
indexicality, reflexivity, documentary method of  interpretation) managing local specificities.

 

(2) 

 

Oppositions

 

: From the first realm, one can distinguish (somehow Marxist,
Feminist, critical) approaches highlighting the antagonistic oppositions and
the in-transparencies involved in any from of  competition or struggle. In spatial
terms, one could think of  regions, divided by boundaries that are kept in order to
protect/develop the self  and attack/exploit the other. Investigations in this mode
imagine some sort of  des-integration, and by doing so, raise awareness for occur-
rences that are not attained by all those participating. In this line, one could view
a statement given by the accused as being produced by some (hidden/external)



 

316

 

Thomas Scheffer

 

© The Executive Management Committee/Blackwell Publishing Ltd. 2003

 

strategies and tricks of  one party or the other (either accused or accuser, interro-
gated or interrogator). Something goes on behind the back of  the narrator or
the audience.

 

To imagine this mode in clear profile, one shall think of  De Certeau and his critical investigation
of  the 

 

arts of  consumption

 

, dealing, struggling and interfering with the sphere of  production that
cannot by re-invented or overcome by the day-to-day-practices. One might as well turn to
Habermas and his idea of  the integrated, collaborative life-world (Lebenswelt), colonised by a
self-driven, parasitical system-world (Systemwelt). As such, the productivity of  local communes
is seen as restricted, dispersed or stimulated. Local inter-activism faces pressure/threats “from
the outside”: counter-positions in the “field” (Bourdieu), a “hostile environment” (Latour)
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, or
an already unfolded “intertextual field” (Lynch). The defence-case, in this light, appears as
involved into competition/struggle right from its instigation, as thrown into a structured
opposition (us/them) and spanned between divided regions (here/there). 

 

(3) 

 

Failure-stories

 

: The first two modes differ in the ways they set up the topography
of  social practice as integrated or divided. Although different in mapping the
social, the two have a lot in common: their preference for success-stories. Both
seek to explain how something is achieved—despite the problems of  collaboration
or conflict. They provide answers for the query how entities (the collective or the
dominant) do their work and how they are productive. Or on a micro-level, both
approaches can show how social facts like a narration are successfully established
and stabilised (as the outcome of  collaboration or competition). The third mode
breaks with the preference for success-stories by parading flops and fiascos.
Studies of  this type turn towards failed projects and their circumstances (see
Perrow 1984, Latour 1996, Law 2002): the over-complexity of  the project, the
over-simplicity of  the guiding strategy, the ignorance towards counter-forces or
“invisible work” (Star/Strauss 1999). The focus shifts to the uncompleted, the
pre-products and interim-results in order to grasp how an invention is not estab-
lished yet and might fail in making the decisive break through. The alibi story, in
this view, would not become part of  the case in debate. It may not enter the legal
considerations or not even the proceeding as such. Or to put it stronger: such
things need to be fought through—and may fall short. Mobilisation in this
sense highlights the work that is invested and the deliberations that precede such
investments. 

Our process-analysis of  legal discoursivation draws from these three general
perspectives on social practice/narratives: firstly the desire for the sequentiality
of  local collaboration, secondly the aspiration to include external resistance and,
thirdly the openness of  the actual outcome of  mobilisation. The three tendencies,
I hope, are well combined by showing the details of  work-processes, the specifities
of  undermining forces and the uncontrollable contingencies of  the undertaking.
The empirical case study leads, however, not simply to the combination of  the
three approaches on social practice but to their critical admiration due to the
temporalities of  practice.
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1.2. Notes on methods and the used materials

Before I start tracking down the alibi’s journey, I would like to display some of
the specificities of  this case study. The investigation, as announced, follows the
traces of  an alibi-statement that emerged at different points in a criminal pre-trial

 

and

 

 trial of  an English Crown Court case. The narrative (of  what happened
during the afternoon of  the alleged incident) was used by different participants at
several social encounters and in various social circles: at the police station, in the
solicitor’s recollection of  the client’s responds, in the correspondence inside and
outside the defence-ensemble, or in the final Crown Court hearing. It surfaced
in the solicitor’s notes, in police-protocols, in the “defence statement”, the “notice
of  alibi” or in the “instructions to Counsel”. These strings are ordered and tied
together by the author, himself  constructing 

 

one

 

 (second order) narrative on the
multifaceted career of  the alibi-story. At this point, I leave it to the reader to assess
on how my 

 

single

 

 account works, what it (un-) does and in which ways it can be
seen as performative.
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In order to trace the story’s way to court, the research is better kept open for
passages, switches and translations between the written and the oral. In legal as
well as scientific practice local utterances are, as a matter of  fact, routinely con-
verted into the currency of  systematic discourse: into written documents, tran-
scripts, articles.
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 Or as Latour puts it, they are transformed into “combinable and
immutable mobiles” (1987: 223, also 1990: 26 ff.). The reverse movement is less
explored: the passage from documents to talk-in-action.
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 In legal settings, notes
and documents are delivered and converted “back” into public speech. They are
imported and used as to-do-lists for solicitor-client-meetings, as outlines for the
defence’s question-answer-play, or as scenarios for the cross-examination in front
of  the jury. As such, documents co-produce what is spoken out in court. They
represent what is absent in the face-to-face-situation: the procedural past as well
as future recipients. 

Files and documents are routinely used to contribute beneficially to the current
debate. At the same time, they are utilised to assess the others’ accounts in the
light of  the dossier, the file, the protocol or the archive. Documents can guide as
well as restrict talk and reception. Above all, they allow genuine textual-mediated
inter-activities (that are unthinkable without them): like reading (a text) out loud,
going through an array of  standardised questions (from a questionnaire), or giving
a performance as an ensemble (close to the script). Referring to Goffman’s “forms
of  talk”, one can describe these as certain (hybrid) speech-activities involving
certain props, socio-logics, tactics and skills.
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How can students of  legal practice observe the entanglement of  written and
oral language? How can we chase a statement on its way to court? In terms of
data, this study depends on the trust credited by lawyers running the law firm.
Thanks to them, I was able to consult defence files together with their legal ex-
pertise. In the files, the law firm’s casework is accessible and accountable through:
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•

 

diary notes

 

 on tasks that needs to be done by the solicitor in charge,
•

 

file notes

 

 on attended meetings, carried out paper work or undertaken inquiries
(down to 6-minute-units),

• received and archived 

 

prosecution evidence

 

 (e.g. police-interviews, pieces of
evidence, expertise),

• the several drafts of  (own) witness statements,
• the several drafts of  

 

defence statement 

 

(as “official” counter-case),
• the 

 

correspondence

 

 in the case (copies of  sent and originals of  received letters).

The lawyer in charge, while consulting the case-file, aims to overlook and attain
the deadlines, appointments, and requirements. The file calls for additional work, spells
out minimal duties, sets up dates, points at gaps, and if  viable, stores/accumulates
trumps. The case-file is consulted in order to get to know what needs to be done next.
The file, as a result, transcribes the trial-and-errors of  (professional) case-work 

 

from the
solicitor’s perspective

 

: his completed as well as uncompleted work-projects, his success-
ful as well as fruitless efforts, and the vital as well as peripheral operations.

 

Tracing the story through bundles of  paper was possible, because the documents themselves
identified legal issues and tasks for the lawyers involved. The file is, differently to the ethno-
grapher’s field notes, a semi-public device circulating amongst the paper-workers in the law
firm, providing information for the hired and instructed barrister and making plain the invested
case-work to the legal aid-office. The fact that the story’s trajectory became attainable for the
analysis is, henceforth, an effect of  the ordered and ordering “literacy activities” (Cambrosio et
al. 1990) invested into the case. The legal writing of  history, so to speak.

 

In order to chase legal matters through pre-trial and trial and to store them for
later analysis “at home”, I logged quotes, dates, addressees and formats in my
own work sheets. They offered rows for inscriptions filed by the solicitor under the
respective issue. They offered columns for the date and the inscription of  these
operations. To give an example, a resulting selection of  a table might look as
follows:

 

Because of  the complexity of  correspondence and paperwork, I often had to flick four or six
DIN 4-pages together to get hold of  the samples dealing with an issue.
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 Sometimes, I parted

Table 1. Case No. 4/Topic No. 12: The Alibi

 3

Tasks 16.01 25.01 26.01 23.03 25.04

1. “Perusing Claire’s report on 
client’s statement at police”

File note

2. “Fix an appointment with 
client to amend statement”

Diary note

3. “. . . it would be helpful if  
we could meet soon . . .” 

Letter to 
client
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issues into minor ones, which caused problems of  increasing cross-references from one sheet to
several others. (Throughout my paperwork, I wondered how lawyers keep an overview in the
case, and how this is different to my task of  tracing the career of  statements.) 

 

After these preliminaries, I would now like to start the announced mission. In
the following part (2), I am going to discuss how the narrative enters the file and
the procedure. After this (3), I give a conceptual account on the story’s rise.
Inflicted by the role the story plays in court, I somehow change the perspective
(4). The view is now complemented by the interplay of  mobilisation and under-
mining. This, conclusively, provides the basis to review the three perspectives in
the light of  the duality of  mobilisation (5).

 

2. STAGES OF MOBILISATION

 

The way the alibi-story is staged in court is not just a product of  the local
circumstances
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. The story is not just, as CA-scholars may put it, “locally accom-
plished” by the turn-by-turn exchange of  co-present participants. It is as well the
result of  distributed and configuring practices. The story enters the courtroom as
a copy, a repetition, as a fabricated artefact, a written and copied scheme. When
reaching this stage the narrative has already travelled a long way through the
pre-trial.

This passage left marks on its face. The story grew older, put on weight and—
most vitally—gained impact on the outcome of  the trial. However, I am already
at the end of  the story’s historiography. One ought better to start at the beginning
of  the production process: When did the alibi-story first enter the legal procedure?
And how did it proceed? The answers to these questions will be less straightfor-
ward than one might wish. In the files, the story emerges in different contexts at
the same time. It is hyperactive. It works on several sites employed by several
“masters”. Thus, stages of  mobilisation are not clear-cut. They overlap and
mingle.

2.1. The story in the police-interview reported by the colleague

According to the defence file, the story appears for the first time in a twenty-
minute police-interview later remembered by the participating solicitor from her
few notes. About two months later, she handed over the matter to her colleague
in charge of  Crown Court cases. The following extract refers to the filed corre-
spondence between the colleagues:

 

21.1.01 Solicitor MC > Also note that I have put together a draft statement from what I recall
she said at the Police Interview in her defence.
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[Here the solicitor in charge of  Magistrates Court (MC) cases addresses a note to her
colleague. The letter is posted internally at the 21.1.1, a date invented by me (TS) in order to
keep the anonymity of  those involved and to find orientation in the longer time span of  the
procedure.] 

 

According to her recollection, the client used the story to parry an accusation,
explicated by the police officer. The police officer accused her of  having punched
a man in front of  his house, throwing stones at him and even attacking him with
a knife (fortunately, without causing any injuries). Just before the interview, the
complainant selected Linda (out of  nine) in an official identification parade. From
now on, Linda was seen and referred to as the prime suspect. She was accused
of  having assaulted Andy. In this way, her following words were framed as
defence, as an attempt to find a way out. 

After she was identified, the police officer opened the interrogation by asking
the following kind of  question. It is documented in the file and read out loud from
the protocol in the later trial by the prosecuting barrister. It seems perhaps some-
what friendlier compared to the questions that the officer might have verbally
addressed that day at the outset of  the interview:

 

“Is there anything that you would now like to tell us following that identification parade and
following that identification?”

 

What does it mean to be confronted with such a question? The accused young
woman might have felt very much under pressure to find—at least for the very
moment—a good explanation. According to the solicitor’s notes, she made the
following points:

6. I think it was Kim’s sister, who wanted some cigarettes and so we went to
get some. I remember that we went back across the wooden gate it was on
our way back to her mum’s home that we passed a woman and a lad. Kim
told me that the woman was called Lucy and that she was having problems
with her. 

7. I thought that the lad with Lucy was her boyfriend. He was carrying some
shopping.

8. Next to the wooden gate, I remember that there is a sort of  stony road. I
don’t know where it leads, as I didn’t go up it.

9. Kim, me and the other girl, who was about 8 stood at the end of  the stony
road whilst Lucy and the lad were a bit further up it.

10. Kim and Lucy started to argue. The lad, who I heard was called Andy,
dropped his shopping. He seemed to be aggressive. I did not join in the
argument. But stood close to Kim.

11. I noticed that whilst the argument was going on, a police van was stopped
at the end of  the lane . . . 
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12. I can’t really recall how long the argument lasted. I did not join in and I
did not in anyway threaten Andy or Mandy, or use any form of  violence
against them.

13. Following the argument, we went straight back to Kim’s mother’s home . . .
(p. 25 ff./21.1.1)

The solicitor’s draft re-works the given answers into one linear narrative, consist-
ing of  several points or accounts. This collection of  points will have made its
way through the procedure, stabilised and recognisable by a set of  cues helping
the analyst as well as present participants to refer to 

 

it

 

 as “the story”. Central is
the standing triangle of  main characters, consisting of

•

 

Kim

 

 the friend of  the accused and the one who can probably confirm the
whole story,

• the lad, later called “

 

Andy

 

”, who is the complainant and who is going to be
the most important prosecution witness,

• and the story-teller, later called 

 

Linda

 

, who is the law firm’s client and the
defendant.

What did Linda’s story do in the police interview? Because of  the lack of  data,
one can no more than speculate. For the interviewee it might have provided a
helpful position against the forceful accusation by the police officer. At least the
story could keep the accusation at a distance—and probably in this way, it did a
good job for Linda, the accused.

Additionally, the account did not simply deny the accusation, but also claimed
an alibi and offered a rationalisation why Andy, the complainant might have
picked her out of  ten in the identification parade. After all, Linda must have been
pleased that the police released her within only twenty minutes time. 

By pinpointing the story’s productivity, one can identify several other effects
that manage to involve and confront (absent) agencies and (future) activities. The
story did not only serve Linda’s immediate needs, finding her confronted with
forceful and serious allegations. The story also served the subsequent casework to
be done by police and defence:

•

 

For the police

 

: The police officer in charge of  the case finds out how the
accused tries to overturn their findings. From here, the police can decide
whether further inquiries are necessary before (if  at all) the case is handed
over to the CPS. (

 

They decided that the friend called Kim should be interviewed
first.

 

)

 

•

 

For the law firm

 

: The story provides first material for the defence case. The
solicitor communicates the story as a source to consider different strategies
and further inquiries. (

 

One of  her suggestions: “I pointed out to client that she needs to
be able to have other witnesses in her defence . . .”

 

)
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However, the story’s productivity would neither have been achievable (for
the professional bodies) nor accessible (for this research) in its initial (out-
spoken) form. It was trans-formed in order to enter an extra level of  social act-
ivity: from the face-to-face-interaction at the police to expanded processes of
case fabrication. Freed from its limitations (ascribed to an author, characterised
by plot/protagonists), the story started circulating as identified/identifiable
narrative.

As for the defence circles, the solicitor’s report replaced the “hostile examina-
tion” at the police station by a chain of  speech acts ascribed to her client. It is as
if  Linda told this story in a linear monologue neither stimulated nor interrupted
by the police officer.

 

22

 

 This transformation makes the story useful material for
the defence-work. Its moduls can be re-ordered and composed in the 

 

most

 

 con-
vincing and 

 

least

 

 damaging way.
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In this relatively independent and solid form, the client’s monologue—that has
not existed before—fed files and penetrated meetings. From now on, a story
circulated and operated at the different sides of  the legal competition. It became
a crucial point of  reference for the legal procedure.

2.2. The story in the “notice of  alibi”

For the defence ensemble, the story became the “heart of  the case”, the centre of
the legal dispute. The solicitor knew with the alibi-story acknowledged, her client
would walk away from the allegation. Linda would be cleared of  the allegations:
no charge, no prison, no further disadvantages. But all these were just the story’s
potentialities that needed to be explored.

Its full mobilisation required some more investments. The story as it was,
would have been inadmissible in court. In order to introduce a valid alibi, the
procedure demands an official “notice” to be disclosed by the defence to the CPS
three weeks before trial. (This “rule of  disclosure” shall prevent “surprise attacks”
in court and, henceforth, the adjournments of  trials.) The upcoming deadline for
the disclosure caused business in the solicitor’s office. The story, in order to with-
stand the opponent’s assessment, had to become more robust, more precise, and
more articulate. The solicitor, thus, prepared a document equipped to carry the
case through the “hostile environment” and to resist the opponent’s desire to
detect contradiction or inconsistency. 

The disclosure pressured the defence to pre-specify its case. It pushed the story
to carry even more weight. Weeks before trial, the defence needed to perform
Linda’s case in a way that did not on the one hand, give trumps away too early.
On the other hand, the disclosed version ought to impress and discourage the
opponent. The notice should highlight aspects advantageous for the defence and
distract from weak points. Additionally, the drafting solicitor found himself  under
time pressure.
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Fortunately for the defence, the hearing was adjourned. The solicitor
gained time to improve the foundation of  the alibi, to back and harden it. In
the file, one finds entries on how the solicitor arranged a meeting with Linda to
get her to support the case and to make her confirm the official “notice of  alibi”
(NA). All this was achieved through correspondence, meetings and single-
handed text work. On the 5

 

th

 

 April, eight days before the next deadline, the
solicitor wrote to client: “We need to prepare a notice of  alibi and serve that on
the Crown Prosecution Service.” Let us, shortly, follow this issue through the
work sheets:

 

 5.4.1 > client: we need to prepare a NA and serve that on the CPS
12.4.1 diary note: must supply NA by 13.4
13.4.1 file note: with Linda discussing alibi
13.4.1 file note: one hour drafting our NA
13.4.1 > barrister: Linda is unsure about time
13.4.1. > CPS: We enclose, in effect, 2 NA in respect of  the above CC case 

 

About 5 months after the story’s first appearance at the police station, it became
part of  the official and acknowledged defence-case. It gained the status of  a notice
of  alibi. As such, the CPS received the following (short) version of  what happened
at the wooden gate:

 

The defendant states that this would be about 15 minutes after they had left the house to buy
the cigarettes. They came across these people having just crossed a wooden gate on the way
back to X-Street. The Defendant did not know the other two people until Kim informed her
that the woman was called Lucy.

The Defendant thought Lucy was with her boyfriend, but now believes the other male present
to have been the complainant. An argument ensued between Kim and Lucy and the male
adopted an aggressive stance. She believed the male to be called Andy. The Defendant did not
take part in the argument, but stood close by. . . . (p. 50/13.4.1)

 

The disclosed notice provided again some foundations for the strong claim
of  an alibi by naming time (“15 minutes after . . .”), participants (“Kim”,
“Andy”) and location (the “wooden gate”). The story, ones again, carries some
links to “the world out there”—or, so to speak, it produces some “out-there-ness”
(Potter 1996: chapter 6). On these grounds, it attempted to weaken the complain-
ant’s account. He was indirectly accused of  having left out vital facts: contrary to
what Andy stated, he apparently did meet Linda before the 

 

alleged

 

 incident. This
in mind, his testimony and identification could count as an act of  revenge. The
notice of  alibi, as it was, mobilised the story as a forceful antiseptic against
the allegation. From now on, the story started circulating on both sides of  the
opposition.
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2.3. The story in the “Instructions to Counsel”

Unfortunately, I cannot tell my story in such a straightforward way. The alibi’s
career towards its disclosure was actually more complicated than that. It was,
in fact, full of  twists and turns that are hard to track down within this article. I
just try to give a taste of  this. Linda’s story—and I hope it became clear, that it is
not her story anymore—happened to be disclosed to the CPS not simply on the
basis of  the solicitor-client- and file-solicitor-collaboration. The solicitor, from
his bureau or “centre of  calculation” (Suchman), had to align more agencies in
the course of  the story’s composition/employment for the coming trial. He had
to bring the minimal defence ensemble for English Crown Courts in being—
consisting of  solicitor, client and defence barrister. The latter is hired for the
Crown Court trial as the case’s official voice, its certified representative.

To capture this phase of  casework, we have to zoom back. My account on the
story’s career continues three weeks before the not-yet-adjourned trial. The solic-
itor was hurrying to line up his client and a barrister. Again the alibi-story played
a focal role here. It somehow forced the three to agree on a central issue: what is

 

the case. Extended negotiations on this matter took place especially between the
legal professionals: between the solicitor and the hired barrister. The negotiations
dealt with an array of  tactical questions: Is the alibi the proper way of  fighting
back the allegations? Can we solely rely on the alibi-story? How should it be
strengthened against undermining forces?

The deadline for disclosure ahead, the solicitor intensified the information
flow towards the barrister’s office (and here with Counsel’s clerk). He handed over
a bundle comprising the printed and drafted alibi-story next to the copied official
indictment and self-made (by the solicitor) summaries of  the police-interviews. The
way the solicitor informed the barrister, the story was not simply transmitted
but promoted as the key element of  “our case”. Would the barrister consent to this
high ranking? Two weeks before the notice was disclosed, the solicitor wrote in
his “instructions” to barrister: 

She was interviewed at X-village Police Station in the presence of  X from instructing Solicitors.
She confirmed that she had been in x-village and met her friend Kim and that they had been
to Kim’s house and they then went out with her little sister to buy some cigarettes. She stated
that they came across a male and female and an argument ensued between that male and
female and Kim and her sister. She stated that the male involved took an aggressive stance. She
denied that there had been any violence whatsoever between her and the male. She believed the
male to be called Andy and Counsel will have noted the aggrieved in this allegation is Andy
Colin who on the 10th November was staying with his sister who lives at 13 Kings Street, x-
village. That is on the main Counsel housing estate in x-village and our client has indicated she
would not go onto that estate willingly because she has an ex-boyfriend who lives on the estate
and would not wish to bump into him. (28.3.1)

What happened here? The correspondence did not just strive for delivering
necessary information. The letter, furthermore, opened up the opportunity to test
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the story in a protected and friendly environment. In this way, some key points for
the story’s function and significance were highlighted. For instance, it was men-
tioned that the aggressive guy in Linda’s version is identical with the aggrieved.

We do not need to go into detail at this point. What is worth highlighting is
that through alibi-story transported via “the instructions” the solicitor and barris-
ter managed to synchronize their views on the case. Here again, so, the story
turns out to be productive: it allowed the lawyers to refer to and work on a shared
object. Solicitor and barrister could, on this basis, deliberate strategic (the position-
ing of  the story in the case) as well as tactical questions (the steps to strengthen the
story). The story, however, was pretentious as well. Once chosen as being at the
core of  the case, the story imposed some practical steps to take:

28.3.1 > barrister We have asked our client whether she can provide us with any information
that might assist us in tracing Kim to see if  she was prepared to give a state-
ment. We appreciate her assistance is perhaps unlikely, but in any event client
has not provided any information which could lead to tracing her. (p. 61)

From now on, the case was somehow established as shared concern between the
two professionals. This does not mean, however, that the defence ensemble was
fully integrated. Or, to put it differently: the ensemble’s integration was appar-
ently not completed yet. This was at least a complaint expressed by the solicitor
for the barrister (perhaps to excuse some delays in his casework). There was,
whatsoever, a lack of  assistance by the client from the solicitor’s point of  view.
Without Linda it seemed difficult to find Kim the vital alibi witness.

And just to remember, there was not much time left: within two weeks time the
alibi-notice had to be disclosed. Should the defence announce an alibi without
any supportive witness? Should they take the risk of  making strong claims without
any further allies? Would such a case be strong enough to withstand the allega-
tions and to convince the jurors? Because of  the strong claims to be mobilised,
the story seemed in need of  social support. At least this was the view of  the two
lawyers continually assessing “the score” in the light of  the coming hearing. 

2.4. The story in the “draft statement” of  the alibi-witness

Later on, it turned out to be quite difficult to organise this additional support. The
file gives an idea about the difficulties and efforts to meet the potential alibi-witness.
The solicitor’s notes stem from before and after the disclosed “notice of  alibi”:

29.3.1 Attendance note Enquiries into the present whereabouts of  Kim and to endeavour to
obtain an Alibi Statement from her will charge max. of  £100

13.4.1 file note Tracing agent to locate possible alibi witness after receiving LSC
authority (legal aid permission, TS)

16.6.1 file note Agent found Kim and could talk to her
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Because of  the deadline, solicitor and barrister took the risk of  publishing the
notice of  alibi without any supportive alibi-witness. (The deadline can be seen as
a powerful interference by the procedure’s standards into the daily casework. It decides
upon the value of  trumps, if  they are usable or not for trial.24) The two did so to
keep the alibi-story in play as an available resource for the coming trial. They,
moreover, apparently believed (or hoped) that Kim would somehow turn up
before the court hearing. After all, it was their (comfortable) duty to serve the client’s
instructions—and the alibi-story was simple this, her instruction to the lawyers. 

After some unsuccessful appointments with the police, the solicitor finally got
hold of  the supporting statement (through the help of  an agent, hired by the firm).
Kim, Linda’s companion, gave the statement at the police station. Once more,
the story entered the file. 

There is a wooden gate on x-road, which has a footpath on it. When on this footpath we met
a girl called Lucy and her boyfriend, who’s name I do not know. I had trouble with Lucy on
previous occasions and we ended up arguing . . . But at no time, did I or Linda assault anybody.
(p. 17f./7.8.1)

With Kim’s support, the alibi seemed more persuasive. The support was clear
in the way Kim repeated the story line and its main references: names, places,
time. One can call this multiplication, proof  or better, verification. For lawyers (as
well as scientists), accounts can confirm each other when they are alike but not
copied, supportive but not loyal.

Do the accounts given by Linda and Kim fulfil these demands? Are they alike?
Do they occur independently? And as a consequence: can they verify each other?
Firstly, Kim did not bring up the complainant’s name, which weakened her state-
ment but made it clearly not a copy. Secondly, she was closely related to the
defendant through their friendship, which was, though, itself  a facet in the original
narration (on Linda visiting her friend). Beyond some reasonable doubts, the
solicitor acknowledged and appreciated Kim’s contribution as helpful evidence
on behalf  of  the defence. (At the end of  the day, it was—according to the “burden
of  proof ” not on the defence to proof  its case, but to challenge the accusation.)
Consequently, the following file entries show the lawyer’s positive estimation of
Kim’s statement:

13.8.1 > client Kim’s statement pretty much confirms the alibi statement prepared
on your behalf  last year.

13.8.1 > Clerk to Barrister I enclose a copy of  the statement that she has given to represent-
ative. Our client’s alibi statement is fairly consistent with Kim’s
statement.

27.9.1 > Clerk to Barrister I do think we should send this to the CPS but perhaps Counsel will
telephone me and confirm he agrees.

5.10.1 > Kim I would be grateful to receive a response from you as a matter of
urgency as to whether you can confirm you will attend Court for
hearing of  the above matter.
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1.11.1 > CPS Enclose a copy of  a statement we have taken from Kim, you will
recall that in the past. Police has been attempting to obtain a
statement from this witness but without success.

The solicitor was convinced that Kim’s statement makes a good ally for the
upcoming debate in court. He was confident that with such support the prosecu-
tion case looked quite feeble. By disclosing this statement to the CPS, he did not
only announce additional evidence to be presented in court but also exercised the
strength of  the defence case. There was, a few weeks before trial, a flavour of  triumph
in the air: Will the prosecution give in? Will they surrender? Anyhow, up to this
point the story granted the defence a promising position for the upcoming trial.

3. INTERMEZZO

“What exactly are the operations which successfully transform statements?”
(Latour/Woolgar 1979) In the law firm’s office25—by relying on the file and
participant observation in the firm we cannot talk much about the work that is
done elsewhere—the alibi-story received several transformations, which are worth
highlighting at this point of  the historiography. Similar to Bruno Latour’s materi-
alistic approach on “science in action” (1987) and “circulating reference” (1999),
one can distinguish several modes of  translation/transformation. They all expand
the story’s spatio-temporal impact and boost its weight in the unfolding procedure:

• Reframing original turns: Linda’s responses at the police are converted into a
linear monologue, separated from its earlier discursive neighbours. The orig-
inal statement is polished “towards fact” (Latour 1987: 44). It is purified and
freed from contextual ballast. 

• Frozen in text: The narrative is condensed as text. The writing performs the
story as a lasting arrangement of  references. Through copies it becomes
available at different locations at the same time.

• Circulating mobiles: Together with documentation goes the ability to transport
the story over distances and to address specific recipients according to proced-
ural duties as well as strategic/tactical calculations. The story gains impact by
reaching/including wider social circles.

• Backed by others: The story gains support and credibility by its reiteration
through “allies” or “friends” (Latour 1987: 31), brought in by the centre of
coordination. The end of  its isolation (op. cit.: 33) makes it harder for oppo-
nents to reject the account. The opponent must invest more in order to falsify
the claims. Critique becomes more cost-intensive.

From the defence’s point of  view, one can recount an array of  investments
into the authorship, the story’s coherence26, its out-there-ness and so on. The
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investments are mainly carried out on the backstage of  the procedure: at the
solicitor’s desk, in the law firm’s offices and through exclusive correspondence.
The first diagram on mobilisation (see figure 1) highlights the investments as they
occurred in our version of  the story’s career. The table presents mobilisation as a
sequential production where accomplishments provide the grounds for successive
investments. This succession can be described as follows (see the arrows in figure 1): 

(1/2) Before creating modules, the account is presented as monologue (Authorship). (2/3)
Before thickening the account (Factuality), a storyline is construed (Coherence). (1–4) This
background is used to emphasize what seems relevant for the trial (Relevancy). (5/6/9) Before
anything is fixed (Duration) and disclosed (Publication), the account should be authorized
(Accountability). (7/9) In our case, the defence did not succeed in getting support before
disclosure. However, they tried hard to get some backing before any publication. (8/9) Before
disclosure (Publication), the story is presented to the barrister. Here, the defence position receives
a kind of  evaluation, rehearsal or review. (9/10) A once published account should be used as
draft for any coming application (Repetition). In this way, the published version is binding. 

The story’s weight is built up stepwise. Reached qualities rely on former moves.
The story gains its merits as being coherent, factual, relevant, accountable and
durable through certain investments. Thus, the story is not what it becomes right
from its first utterance. In this way, its expansion via documentation and extension
via circulation are either variables or components of  its becoming.

Figure 1. Mobilisation.
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Several investments—into authorship, coherence, factuality and so forth—were
considered, tried and implemented before the story started circulating outside
the defence ensemble. Only after being assessed as sufficiently strong and solid,
was the story allowed to represent the case in front of  others. The process of  its
becoming resembles assorted circulations.

A first circle comprises the law firm chosen, informed and instructed by its client. A second
circle includes the minimal defence ensemble: the solicitor in charge, the client, and the hired
barrister. This circles might be partially expanded through satellites such as witnesses, agents,
clerks etc. In a third circle, the story is confronted with the consequential critique of  the
opponent (the CPS). The last circle is yet not realised at this point: the trial in court, where the
two parties challenge each other in front of  judge and jury.

The circles go together with inclusions and exclusion that are achieved due to
practices of  informing/staging as well as hiding/black boxing. Sequentialised cir-
culation includes networking, connecting and grouping as well as closure, inter-
ruption and limitation (see Strathern 1996). The mobilisation is, thus, not simply
about expanding and extending the story’s impact; it is at the same time about
disciplined “impression management” (Goffman 1959), about restricting informa-
tion flows and about efforts to control the story’s effects. The reasons for such
careful “information control” (Goffman 1963) seem obvious. They are implied in
the way I narrated the story’s career.

What is it, one can ask nevertheless, that makes lawyers be so cautious? Do
they just try to earn some “legal aid”-money by blowing up the file/the case? Are
we confronted with a sort of  habitual over-care? Do they show off  to show the
fieldworker that professionalism matters? What are the sociologics that lie at the
heart of  the investments? To grasp what I call the duality of  mobilisation, one
shall switch over from the success-story to the story’s decline. By doing so, I take in
a number of  threats as something real and forceful. For the practitioners, these
threats are more than thought-provoking logics. They are definite and concrete.
They decide upon winning or loosing. They stimulate concerns, caution and care.
On balance, the threats might shape the story’s mobilisation to the same extent
as the prospect of  sheer triumph does. 

4. THE STORY’S DECLINE

At this very junction of  its career, the alibi-story is individualised and defined. It
is stabilised and transportable. It is supported (by a witness), acknowledged (by the
ensemble) and promising. As such, it seems capable of  playing its role for the
defence: as a forceful legal argument that got rid of  its early spatio-timely limita-
tions. However, the career of  the story was not yet completed. The story was going
to be involved in some more encounters that might jeopardise its reached
status.
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In fact, the subsequent stages revealed the other side of  the coin: the risks and
losses going together with mobilisation. Here again, Latour’s approach on “science
in action” points in the right direction. For him, counter-forces and undermining
manoeuvres are integrated features of  research processes. In a analogous manner,
the lawyers estimated the potency/weakness of  their own arguments in the light
of  possible counterattacks. 

4.1. The absence of  the story

An alibi is undoubtedly the strongest weapon in the hands of  the defence: “She
simply was not there!” “She could not have done it, even if  she wanted to!” Facing
an alibi, the CPS could not help but confess: “Our case is gone!” They had to
quit the charge. But in our case, unfortunately or not, nothing like this happened.

But what happened then? The whole mess started when the solicitor came
across this inconspicuous point in the “list of  unused items”, sent by the CPS
according to the rules of  disclosure. The solicitor checked the list and found the
following: “tape of  police interview with Kim S”. Although surprised, he was
clearly unconcerned or, to be honest, even positive that the tape might contain
some supporting evidence for the defence case. Why else should the CPS keep it
unused? He considered it, as he told me, as his duty to ask the prosecution for
full disclosure. He had to check the information behind the cipher.

Let us just stop here and see how the solicitor got access to “item 6”. Disclo-
sure, although a basic procedural standard and regulation, turned out to be hard
to accomplish. The solicitor needed to be persistent and pushy over a long period
of  time27: 

24.2.2 CPS > (disclosing) the list of  unused items.
27.3.2 > barrister (solicitor informing barrister about alibi witness being mentioned in the list

of  unused items as an interviewee of  another police-interview shortly after
the incident).

28.3.2 > CPS Could you please let us know whether you are to serve any further
documentation in light of  the content of  that statement.

 6.4.2 diary note Has CPS responded to recent correspondence? No (hand written).
12.4.2 CPS > I am satisfied that to the best of  my knowledge and belief  there is no further

prosecution material requiring disclosure to you at this stage.
 8.7.2 > CPS We do not appear to have received a response from you to the second

paragraph of  our letter . . . 
10.8.2 CPS > Please find enclosed a copy of  item 6 of  the Unused Schedule as requested

by yourself.
 7.9.2 file note Perusing item 6 from unused material schedule received from CPS and

seeing that it relates to Kim’s taped interview. ( . . . ) It may contain things
that help us, but it may contain things that harm us.

 8.9.2 > CPS Item 6 are hand written notes regarding the Police interview of  Kim, but it
is unclear whether the notes have been prepared by one of  the interviewing
Officers or by Kim’s solicitor, who was present. We would be grateful if  you
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could supply us with a copy of  the taped interview, as there clearly may be
evidence within that evidence that assists our case.28

3.11.2 Diary note Perusing transcript of  taped interview between Kim and Police to see how
different her comments are in that interview compared to the alibi statement
she has given us and seeing that her comments confirm that our client is
guilty of  these offences.

4.11.2 > Barrister Content of  the police-interview with Kim. I do not know if  the CPS are
aware of  the content of  this interview, although I suspect the police must
have listened to it and presumably disregard the evidence.

It took the defence four and a half  months (from the 28.3. to the 10.8.) to access
the mysterious “item 6”. It was shortly before trial, when the solicitor received
the tape. The solicitor found himself  confronted not with another adaptation of
Linda’s well-known story (about the gate, her friend Kim, and the argument with
the lad called Andy), but with the following account given by Kim at the police
station on the 17th November 2000, which was just one week after the alleged
incident in front of  Andy’s house:

Accusation of  “suspicion of  conspiring to commit an assault”
Police officer Cast your mind back to the 10th . . . 
Kim Linda started bagging to my mum and what she’d done and that, saying that

she’d head butted him, scratched him with the knife, stuff  like that and then she
put the knife on the table and police knocked in the door then they come in,
they got the knife and that, Linda was hiding behind the door, the kitchen door,
then I had to tell the police it was my knife . . . (4)

No gate, no argument, no alibi—and a disaster for the defence case. The
solicitor, thankfully not in court, had to face a kind of  “surprise attack” by his own
(imagined) defence ensemble. His “alibi witness” being interrogated by the police
shortly after the alleged incident did not just miss out some links. She rather
happened to deliver a totally contrary version. How was this possible? Kim
apparently struggled with an accusation, formally circumscribed as “suspicion of
conspiring to commit an assault”. (She found herself  under pressure, which prob-
ably devaluated her statement in the eyes of  the evidence-assessing CPS.) With
this finding, however, the alibi story lost its backing—and the defence the best
witness.

4.2. The final stage: The story in Court

Narrators in the intertextual field of  the court (witnesses as well as Counsels) are
not only dealing with the task of  presenting a story in a coherent way. On top
they have to decide on when to speak and when to remain silent. In this way, the
discourse analysis of  court hearings should not be restricted to bizarre rituals or
ordinary exchange of  turns. It should be widened in order to inquire the silencing



332 Thomas Scheffer

© The Executive Management Committee/Blackwell Publishing Ltd. 2003

that accompanies the attempts to capitalise the so far accumulated investments.
In this manner, the historiographic discourse analysis studies the role the mobi-
lised story is able to play in court (after it was so heavily contradicted). Is it used
at all? And if  it was, how is it delivered under the certain circumstances in front
of  judge, jury and opponent? By and large, the hearing is clearly the acid test of
the story’s value.

The story occurred in court for the first time during the statement of  the only
defence witness: the defendant herself. It was displayed in a shared question-
answer-play giving the impression of  a rehearsed role-play.

Q Right, thank you. And did your route take you across a gate?
A Yeah, there’s a big wooden gate.
Q Was there any incident on your way to the shop?
A No, not on the way there.
Q Did anything happen as you came back?
A Kim bumped into some woman she knew and started an argument with

her, they were just having a big argument.
Q Right, just pause there a moment. [ . . . ] (p. 59/8.11.02)

In court, barrister and Linda talked in synchronised roles, reminding each other
of  the story’s plot. How does this work? To put it simple, the questions clean the
floor for the subsequent answer (“Right and did the route . . . ?”), while answers
(“No, not on the way back!”) establish the grounds for the following question. The
co-narrating of  the story avoids tension, surprise, disagreement, and disharmo-
nies. In this way, the story entered the court as a collaborative performance. How
did the story contribute to this performance? It gave orientation to the actors. As
a script it allowed them to appear as a well-integrated ensemble.

After Linda “repeated” the quarrel by the wooden gate, the friendly interroga-
tion went on:

Q All right and can you remember any of  the people who were with that
lady?

A I remember there was a lad there, he wasn’t pretty . . . he was pretty young,
he was about our age so  . . . 

[After her going about her glasses that she didn’t wear that day:]

Q All right. Well, tell us about the person Kim was arguing with; the lad. Did
he have anything in his hands for example?

A He had shopping bags in his hands. He’d been . . . it looked like they’d all
been shopping and he was quite big, about our height, about our age and
he just . . . he went to come forward towards Kim.

Q Yes.
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A But he got grabbed hold of  by the other woman and went “No just leave it”
and they just carried on arguing and they left and we left. (p. 60/8.11.02)

The story reached the Court but lacked the support by any other witness (like the
complainant’s account did as well). This lack of  social capital causes some severe
adjustments in the story’s particulars. The story did not, as it did earlier, provide
multiple links to the personnel, the location and the time of  the incident. It, thus,
did not carry out any of  its brave counter-attacks and implications, e.g. regarding
the complainant’s involvement. (The name “Andy” remained unmentioned.)
Shortly after Linda briefly assured that she never went to the scenery of  the crime
(“I don’t even know where it is!”), the Barrister concluded: “Your honour that’s
all the evidence called on behalf  of  the defendant.”

What impression did the “alibi-story” give in court? Here, it looked rather
feeble, more like a timid suggestion than an exclusive and self-confident alibi.
Because the story lost its strong claims, there was no need for the counterpart to
challenge its content. Instead of  asking delicate questions or drawing her into
contradictions, the prosecutor used the cross-examination mainly to repeat the
complainant’s version and to question Linda’s reputation.

Q Well, let me suggest this to you what happened when you got to x-village
was that you found out didn’t you about this argument between Andy’s
sister Lucy and Kim?

A No.
Q You weren’t the witness to any argument between them, you were told of

an argument?
A I was?
Q You were told.
A I am—.
Q Of  a dispute between them weren’t you? . . . 
Q And you decided that you’d lend a hand in that didn’t you? (p. 63/8.11.1)

Further on, the prosecutor confronted Linda with her very first statement given
at police one day after the alleged incident (and one day after “her friend” Kim
was interviewed by the police). The objective of  the attacks is obvious: the defend-
ant’s (weak) version of  what happened is labelled and written off  as “lies”.29

Q And when the police came to see you the next day and arrested you, you
lied to them.

Q And you followed that up with a number of  lies haven’t you?
Q Contents of  both those interviews, in fact, are lies aren’t they? (p. 64 ff./8.11.1)

The questions stated that the defendant did not lie just once—as she confessed
before, but throughout the whole proceeding. Apparently, repetition was used
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here as a rhetorical device. Through repetition, the accusation was meant to be
rubbed into the jurors’ reception. In the specific “persuasion situation” (Frederick
1987) of  jury trials, repetition is, next to slow speech and simple language, a
common feature of  recipient-design.

Weakened like it was, the story did not make it into the final rounds of  the trial.
For the barrister, for instance, the story was neither worth nor helpful to enter his
addressing of  the jury. Here, the story could not assist any longer. Instead, he
chose the rather defensive strategy of  stressing the limitations of  the prosecution
case in the light of  “the burden of  proof ”:

It’s not the defence’s job to prove that their version is right, still less is it the defence’s job to say
what actually did happen outside that house no. 11 Park Road. If  any did happen, it’s not for us
to say what it was or who is involved in it. It’s for the Crown to prove it and that’s absolutely
fundamental.

In my respectful submission after you’ve looked at all the evidence in this case you’re going to
be concerned to put it at its lowest at the quality of  the evidence that they have been able to
produce from the one witness they have put before you. (8.11.02: 74)30

5. CONCLUSIONS

The story occurred for the last time31 in the judge’s summary (given just before
the jury is led to the jury’s room to consider the verdict). The judge himself
seemed uncertain about the story’s contribution to the debate:

“They went to the local shop to get some cigarettes. This involved going through a gate. On the
way back, there was this confrontation and she says that there was a lad there who was about
our age. She did not know him, she didn’t say that she’d ever seen him before. She gave a
description but that’s all. And there was a confrontation. They appeared to all have shopping
bags she said and a bit of  shouting going on. She stood behind Kim and didn’t become involved
at all. It lasted, the incident lasted about 5 minutes apparently and then they went back to Kim’s
house. Then she got the bus to go home and she was in X-village altogether for about one hour
that is what she says.” (8.11.1)

At this point, the story was already “out of  play”. Once the “heart of  the case”
or in ANT-terminology an integrating/combining/centring “node of  ordering”
(Svenningsen 2003: chapter 8), our story ended up at the sideline unable to
capture any major interest (apart of  the interest granted by the discourse analysis).
The narrative stopped maintaining anything of  relevance and stopped impressing
anybody of  significance.

What can the story’s rise and fall teach us about (giving) statements in criminal
trials—or to put it broadly, about the legal discourse and its sociologics? In this
paper, I stressed the relative force of  narratives together with the fact that the
stronger it develops the more it threatens to turn against its (former) master/
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author. The rise and fall of  the story, hence, points towards the double-sidedness
of  discursive empowerment, or so to speak, the duality of  mobilisation. In order
to specify what I mean by this, I want to refer back to the figure 1 that was already
introduced in the intermezzo.

5.1. Imagining the duality of  the alibi’s mobilisation

Figure 1 attempted to show stages of  mobilisation as investments into legal state-
ments. Stages as well as investments were—although partially interchangeable—
sequentially ordered. In this way, the table was meant to illustrate achieved qual-
ities in construction processes. What followed in the story’s career is likely to shake
off  the presented accumulative view on construction-processes: as mastered (by
professionalism), complete (fully thought through), shared (by the ensemble) and
powerful (as legal war-machine).

This view, how attractive it is to believe in triumphant professionalism, left
aside the exterior, the counterpart and the uncontrolled. It simply ignored the fact
that all the investments taken (to grant authorship, coherence, realism, relevancy
and so forth) were under threat until the verdict was spoken. All claims were just
temporarily established and carried the burden of  being tackled and (perhaps
finally) undermined. In the following, I try to add this less heroic side of  casework
(and perhaps of  other professional praxis). I, therefore, ask the reader for a second
chance.

In the second table (see figure 2) the left and the middle column remain iden-
tical. The left column still offers a guideline for mobilisation: what is established
on the different stages? The middle column still shows the foci of  these invest-
ments. Added are arrows on both flanks of  the table and a column on the right
showing, what one could call, the undermining forces. Here, each constructive claim
finds its complement.

The left and the right could be seen as a simple (even naive) pragmatic dem-
onstration of  arguments and counter-arguments. Such a reading, however, would
ignore the role of  temporality: the sequentialised moves of  detaching/attaching
the twofold, of  connecting/disconnecting the inbuilt tension, of  undergoing/inter-
rupting the competition. The amount of  big and small arrows point at this stop-
and-go-traffic:

• The long/fat arrows on each flank point in different directions: the mobilisa-
tion heads forward to establish a solid case while the undermining forces
challenge already accumulated qualities.

• The short/thin arrows on the left stress the courses of  rehearsals/pre-tests con-
ducted before the case is allowed to leave the secure environment of  the law
firm. From here, self-critique goes for flaws, weaknesses, contradictions and
so forth—before it is “too late”.
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• The short/thin arrows on the right follow the undermining forces that are fully
activated after publication. As soon as the story is fully revealed, the CPS can
do the same the defence did with the initialising accusation: they can watch
out for weak links. From now on until trial, the undermining forces are at
work.32

I would like the reader to use/read the chart in conncetion with risk-assessment
and risk-management. As such, it might raise awareness for the vulnerabilities of
mobilised narratives and for the attempts to protect them. It might sharpen the

Figure 2. The Duality of  Mobilisation.
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sensitivity for the fact that claims integrated within one story tend to stabilise each
other—and can, if  undermined, cause vast de-stabilisation. (One falsified claim
can affect others and cause a domino effect—like in Linda’s case, where no centre
could save the narrative from the chain-reaction of  undermining.) One could as
well concentrate on single rows and ask in more detail for the investments into
coherence or factuality. There are, undoubtedly, several ways to become aware of
how a narrative is mobilised and at risk.

Driven by an overall interest into procedures as social forces, one may perhaps
review the conditions of  risk-taking. Why, for instance, should the defence take
such risks at all? Here, I speculate, procedural rules come into sight as powerful
push-factors. In order to appropriately contribute to the trial, Linda’s story had
to be fully mobilised: means documented, drafted, signed, distributed, disclosed,
publicly narrated etc. In these ways, it was expected to perform legal conventions
and to pass a number of  “obligatory passage points” (Callon 1986): the rules of
evidence, the rules of  disclosure, the norms of  admissibility, or the epistemological
decorum in court. With these exclusive formats for voicing/contributing, the pro-
cedure multiplies the costs for making claims as well as for challenging them.

But why should the story pass these tests? Why should anyone care? These
answers here seem far too obvious. So obvious that scholars often forget to take
them into account: the procedure’s mayor push-factor, its strong magnetism and
the driving intentionality of  the parties involved. All at once arising from the
promise to decide once and for all on “guilty or not-guilty”, on prison or release,
on the exercise or the renunciation of  violence. Lawfully, legitimately, acknow-
ledged by the community, the story was mobilised to serve this fateful finality of
legal discourse.

5.2. Modifications of  collectivity, competition and failure

At this point, I would like to conclude the analysis by confronting it with the three
modes/topographies of  constructivism briefly presented in the introduction. In
which ways do the three succeed/fail to grasp the story’s rise and fall? I want to
tackle this question by pinpointing at modifications of  how this discourse analysis
constructed the collective (e.g. the ensemble), how it included opposition (e.g. the
hostile environment), and how it employed versions of  failure (e.g. the undermin-
ing of  the alibi).

(1) Diversified collectivity: The idea that social products are achieved via close
collaboration is undoubtedly useful to examine legal casework. Casework rests on
correspondence, meetings and telephone talk. All these forms of  social exchange
are open to sequential analysis. Similar to ethnomethodological conversation ana-
lysis, one can explore the stepwise sense making, the traffic rules of  co-ordination,
and thus the co-production of  legal artefacts: of  the alibi-story at the police sta-
tion, in client-lawyer’s talk or the solicitor-barrister-correspondence. Along these
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lines, the official ascription of  individual authorship comes into view as reduction-
ist and simplifying. Statements, as well as narrative, come into view as products
of  ensemble-work and social situations rather than subjective expressions.

However, the discourse analysis presented here could show that the view on
collaboration needs to be widened in various respects. Firstly, the student of
discoursivation is confronted with a multi-textual web and with intertwined cir-
culations (talk, correspondence and human-file-interaction). Secondly, the view
on collaboration shall be more precise in the ways it envisions the collective or
community of  practice. The members of  the defence-ensemble, for instance, hold
dissimilar access to information. Some are at the heart of  information flows
(solicitor in charge) while others are only sporadically consulted (client, witnesses).
Thirdly, collaboration and division of  labour might be well observed in a more
symmetrical, post-humanist way. In this way, the analysis of  collaboration could
include the infrastructure and materiality of  discourse (allowing various expansions
and extensions) and therefore the work done by devices, machines and artefacts. 

(2) Sequentialised oppositions: However instructive the focus on collaboration, the
story’s career reveals as well the significance of  social construction as conflict/
competition. Right away the alibi-story was meant to parry the counterpart’s
allegation. It was introduced in a “hostile environment” (Latour) threatening and
stipulating the will to collect and deliver trumps. Later on, the ensemble included
a vision of  the counterpart’s strategy, knowledge and resources. So far, the analysis
included effectively the conflict-mode of  constructivism.

The analysis of  the alibi’s career, however, could hint to some important
methodical specification of  unfolding opposition(s). Opposition seems less a struc-
tural relation or an established antagonism—in terms of  an “hostile environ-
ment”—but sequentially unfolded by mobilisation. Duality of  mobilisation
requires for both sides—the investments as well as the undermining forces—the
same specification, because each stage of  mobilisation opens the very possibilities
of  counter-attacks. The analysis of  social practice, therefore and for the sake of  not
essentialising power-positions, better includes the fluidity of  power-relations. This
means, that the analysis comprises the temporality of  triumphs and the domin-
ator’s concerns. In this line, neither cases nor stories are seen as mastered or
controlled regarding their consequences. That, however, does not mean that every-
thing is constantly at stake and beleaguered. Vast parts of  mobilisation take
place in protected regions out of  reach for the counterpart. Such periodization
resembles the tactics of  risk-management: to level (appropriate) armament and
(expected) challenge, (thorough) accumulation and (realistic) pay out. The analyst
needs, in order to grasp the sequentiality of  mobilisation, an understanding of  the
unfinished/incomplete artefact that is at certain points in time object and
medium of  unfolding competition.

(3) Open endings: Mobilisation is, as I tried to show, fostered through minute
collaboration within an ensemble. It is, furthermore, designed in an unfolding
field of  opposition/competition. Collaboration and risk management cannot, no
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matter what, prevent the ensemble from loosing the case. The outcome remains
open until the verdict is announced in court. This (harsh) openness is another
specification that derives from the sequential analysis of  discoursivation. The voic-
ing of  failure-stories is, thus, quite different from the ones told within breaching-
experiments regarding “wrong” greetings’ or “impolite replies” (by Garfinkel), or
within the analysis of  slips in radio-talk (by Goffman) or the self-correction within
ordinary talk (by Schegloff). They are furthermore different to the accounts on
collapse and catastrophes given by STS-scholars and chosen as such right from
the beginning.

The duality of  mobilisation refers to these studies in the way they reveal the
uncertainties accompanying even the experts’ practice. The duality of  mobilisa-
tion exceeds these accounts by following the occurrences stepwise while at the
same time leaving the outcome open. In this way, the duality of  mobilisation does
not call for a ban of  success-stories or for the preference for failing projects. It,
quite the reverse, reminds of  the inevitability of  open endings. Hence, it favours
versions that give a sense of  the uncertainties and doubts, the fear and worries
going together with social projects. 

Finally, I would like to emphasize one peculiarity of  legal discourse following
from its multiple temporalities. Our story was, as I tried to show in this paper, on
its way through the procedure repeated/modified several times under different
circumstances. While remaining relatively stable, it nevertheless crossed a whole
set of  genres, functions and formats. One can even state that the story’s ability to
travel such a long way through different contexts was only possible due to its
amazing elasticity. This elasticity, however, makes it hard to overlook right from
the beginning the story’s effects, the readings it allows, the attacks it inflicts, or the
performances it invites. A narrative, by being reiterated several times, causes
unexpected consequences because the “intertextual field” (Lynch) they are thrown
in later on was not unfolded yet at their offspring. 

It is this asynchronism that, for now and to me, clarifies why the solicitor put
so much effort into the drafting of  the alibi. He did so, because the “thing” called
statement ought to travel quite a while, ought to meet friends and enemies, to serve
changing needs and demands. The solicitor’s language of  casework is, hence, a
dialect of  caution and respect towards the contingencies of  the “open” and “rig-
orous” procedure. The asynchronism, furthermore, might explain why it is at times
so hard to raise the voice in the dock. Linda was, while facing judge, jury and
opponent, pushed to choose between contradicting her story or harming her case.

According to the relational and sequential scheme, this writing can be well described in terms
of  mobilisation. The early version contributed to a workshop and reached just a local scale of
publicity: about 25 friendly and supportive discussants at Lancaster University. The publishing
of  the paper as an article involved some risks of  failing. Once fully mobilised, the writing might
circulate widely—and uncontrollably, I am afraid. The piece will, on its course, be confronted
with a variety of  readings and interpretations, with scepticism and critique. It will be out of
hand.



340 Thomas Scheffer

© The Executive Management Committee/Blackwell Publishing Ltd. 2003

Despite these seeming parallels, the risk of  having my account undermined is different to the risk
taken by the defendant. Linda was menaced with a prison-sentence—and she finally got one.
Compared to such finality, scientific debates seem rather civic and inconsequential for the ones
involved. There is a scientific public but no public trial, there are opponents but there is no
winning-loosing-opposition, there are review-decisions but no final verdicts on me as a person,
there are temporarily exclusions but no punishment. In the writing process there was, to be
honest, no hostile environment in sight—just friendly scepticism.

Overall this article is not and never needed to be a war machine. There was no need to fight
my case. Compared to Linda’s alibi-story, the account presented here is less personal, less
terminated and—as far as I can see—less momentous. What a relief.  

Thomas Scheffer 
FU Berlin 
Head of  Young Research Group 
Comparative Microsociology of  Criminal Procedures 
at Special Research Unit “Performative Cultures” 
Grunewald Str. 35 
12165 Berlin 
Germany
scheffer@bw-in-oetion.org

NOTES

1 An early version of  this article was worked out and presented at Lancaster University.
I would like to thank especially Estrid Sorensen, Vera Menegon, Dixi Hendriksen,
Jeannette Pols, John Law and Lucy Suchman for their support. The case study derives
from an interim report (Scheffer 2002) elaborating a research design to investigate/
compare the preparation and enactment of  criminal cases in different jurisdictions (US,
UK, Germany and Italy). The project is positioned at the FU Berlin and associated with
the special research unit on “Performative Cultures”.

2 An overwhelming total of  literature—in STS, Anthropology, Ethnography, Cognitive
Science, Social History or Literature Studies amongst other fields—contributes to a multi-
faceted discussion on how narratives are capable of  establishing a sense of  factuality. Potter
(1996: 169ff.) gives a general idea about the diversity and the several fields where theories
of  narration are used to explain fact-production. Jackson (1988) discusses the connection
of  narratives and coherence more specifically for the legal discourse from a semiotic
perspective. On recent latest developments on how to control the effect of  stories on the
decision-makers in court, see e.g. Kressel/Kressel (2002). 

3 Amongst lots of  others, see the transcript-based courtroom studies by Atkinson/
Drew (1979), Drew (1992), Matoesian (1993), Lynch/Bogen (1996), or Harris (2001). For
an overview of  “law-in-action” research from an ethnomethodological perspective, see
Travers/Manzo (1997). From a rather critical-structuralist perspective, see Conley/O’Barr
(1998).

4 By choosing the French Supreme Court as the model site, Latour’s interesting
comparison of  the judge’s bureau and the scientist’s laboratory (forthcoming) fails to
account for the significance of  fact-construction in legal procedures. While other courts
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largely deal with questions on truth and facts—“Did the alleged incident really happened
the way it is described by the prosecution?”—the supreme court is specialised solely on the
legal implications of  matters. The court is supposed not to undertake new inquiries into the
evidence of  the case in debate. Historians of  Science, see e.g. Shapiro (1991) and Shapin
(1994), stressed the kinship of  science and law, the public experiments and the jury-trial. 

5 An exception is Traver’s ethnomethodological study on a radical law firm (1997)
using participant observation and Conversation Analysis. See as well the study by Sarat/
Felstiner on how divorce lawyers deal with their clients (1995). A rather evaluative
approach on pre-trial work can be found in Konradi (1997) on the prosecutors’ work with
“rape-survivors”. 

6 This argument is further developed in Scheffer 1998a and 2002.
7 The entanglements challenge the established division of  labour in qualitative

methods. See Silverman’s article on “analysing talk and text” (2000). The same separation
can be found in the sociolegal studies, e.g. in Conley/O’Barr (1990) presenting chapters on
“written legal language” and on “oral legal language” without referring to their interplay.
The separation can be seen as deepened through the talk bias of  qualitative studies.
However, lots is done so far in the field of  Science and Technology Studies as well as in
the Workplace Studies to reveal the switches between oral and written language: the links
between archive/file and speech in Court (Bogen/Lynch 1996 or Lynch 1999), between
distributed documentation and use of  electronic patient records (Svennigsen 2003), or
between reading and writing in biologists’ fieldwork (Law/Lynch 1990). For a combination
of  CA and Workplace Studies see Heath/Luff  (2000). 

8 In Limoges et al. (1990)/Cambrosio et al. (1991), ethnographers traced a dossier on
its way through the administration in charge of  science-policies. The dossier became as a
set of  “literacy activities” the central unit of  operation. Meehan (1993, 2000) reconstructed
the making of  gang statistics or, as he calls it, their “organisational career” from the
citizen’s call to the police response. Latour (1999) followed samples of  soil on their career
to the scientist’s desk by describing each step to make the references circulate (further). 

9 This view is well explored by Foucault: “Instead of  being something said once and
for all—and lost in the past like the result of  a battle, a geological catastrophe, or the death
of  a king—the statement, as it emerges in its materiality, appears with a status, enters
various networks and various fields of  use, is subjected to transferences of  modifications, is
integrated into operations and strategies in which its identity is maintained or effaced.
Thus the statement circulates, is used, disappears, allows or prevents the realization of  a
desire, serves or resists various interests, participates in challenge and struggle, and
becomes a theme of  appropriation or rivalry.” (1972: 118)

10 This reminds of  Goethe’s “Zauberlehrling” (the magician’s student), who fails to recall
the right command to make the magical servant stop pouring (floods of ) water into his
master’s home. As for the methodical emphasis on parallels between machines and texts,
see Woolgar (1980). Barry (2001) uses the machine-metaphor to stress the involvement of
artefacts and their figuration in the political production of  citizens and the commune. 

11 The three tendencies are confusingly intermingled. They remind, nonetheless, of
enduring disciplinary oppositions on how to imagine the thing called society: contract-
(Rousseau-Durkheim-Garfinkel) and conflict-theories (Hobbes-Marx-Nietzsche-Foucault).
See e.g. the debate about the work of  Limoges et al. (see fn 6) on politics of  science. The
critiques argued that such ethnography “reveals little about the social struggle that
ultimately leads to the establishment of  entirely new categories” (Kleinman 1991: 769). For
a summary of  the debate see Wynne (1992). 

12 This view on social practice deduces some sort of  collectivity (see the communities
in “communities of  practice”, the cultures in “epistemic cultures” or the ethno in “ethno-
methods”) integrated by know how, common sense, by ethics or pragmatics. In radical
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studies, these common grounds—collectivity, belonging and the orderliness of  practice—
are viewed as constantly re-enacted and co-constituted in inter-action.

13 We find Sack’s analyses (1992) of  co-operative story telling in separate parts of  his
lectures: LC1: 681–684 (1967), LC2: 3–16 (1968) and LC2: 303–317 (1971). 

14 In “Science in action” for instance, Latour shows how scientists are “writing texts that
withstand the assaults of  a hostile environment” (1987: chapter 1). Latour’s insightful and
detailed analysis focuses on the career of  scientific arguments, constantly confronted with
scepticism. Although rather general, his study of  the fabrication of  scientific knowledge
manages to include the undermining forces as a constant threat and stimuli.

15 Pickering’s concept of  the “mangle of  practice” deserves attention here. Pickering
imagines social (scientific) practice as a struggle between human and material agency,
which “seen asymmetrically from the human end, thus takes the form of  a dialectic of
resistance and accommodation, where resistance denotes the failures to achieve an intended
capture of  agency in practice, and accommodation an active human strategy of  response
to resistance, which can include revisions of  goals and intentions as well as to the mutual
form of  the machine in question ( . . . ).” (1995: 22) The notion of  time used in the
following is clearly—although inspired by such dialectics—less developed and less ambi-
tious. First of  all, I am not going to offer an overall-metaphor to describe what goes
on in criminal trials. Just as little, I provide the reader with a singular “temporality of
practice” (Pickering) for the settings under scrutiny. To me it occurs that legal procedures
unfold through shifts between different temporalities (and spatialities)—and by doing so—
create unforeseeable and uncontrollable effects for those who get involved in it. 

16 One can read my account like any other story that, generally spoken, is performative
by making “a difference of  one kind or another” (Law 2002: 174). And indeed, like other
history-writing and like Linda’s alibi-story, my own version of  the occurrences “makes,
distributes, and links things together, bringing them into being and asserting their
significance (or otherwise) by chaining them into possibly chronological sequences” (Law
2002: 55). By doing so, I clearly pinpoint the orderliness of  legal practice as structured by
standards, expectations, and strategies. The author would be, however, frankly frustrated if
such an understanding would have been the only effect fostered by the account. 

17 See among others the detailed studies by Zimerman on a social welfare office (1969),
by Yakel for the medical field (2001), by Meehan (1993, 2000) for the fabrication of  police-
statistics, by Scheffer on the “strategic” protocols taken during Asylum-hearings (1998b) or
by Komter (2001) for the documentation of  police-interrogations. 

18 Although rare, there is nonetheless literature available about this. I refer here
especially to ethnomethodological studies by McHoul (1982), Smith (1985), Mulkay (1986),
or Ruusuvuori (2001).

19 Goffman understood “lectures” or “radio talk” as genuine “forms of  talk” (1981), that—
differently to conversation analysis (CA)—do not refer to the primary form of  conversation.

20 The filled out forms display clusters of  writing acts especially before and after certain
events: hectic paper work caused by the drafting of  public documents and internal as well
as external correspondence. As a contrast, one finds as well tranquil periods. The file
resides untouched in the cupboard, keeping work-results for the following steps to take. 

21 The hearing is a centred situation in terms of  the attention raised by the judge (see
Komter 1998). The floor is open to be taken by single speakers (see Atkinson/Drew 1979).
On the other hand, the hearing is de-centred: it is pre-configured through the legal discourse
laid out in the archives, files and scripts; it is consequential through the activities (by the
police, the prison, the press etc.) that are set in motion after and outside the court.

22 This transformation is similar to the one I observed within asylum hearings (Scheffer
1998b; 2001). In a first phase of  the hearing (gathering information), the executive dictated
the applicant’s answers as if  they came about in a freely narrated story. In the second phase



The Duality of  Mobilisation 343

© The Executive Management Committee/Blackwell Publishing Ltd. 2003

(testing answers), the official highlighted his/her questions and his/her understanding of
the applicant’s responds in order to direct the later protocol-reader. 

23 See the following example about the advice given by trial consultants “on how to
select a good story theme. For example, two attorneys suggest the following: ‘A good
theme . . . has a certain rhythm to it. Its memorable quality comes from its rhyme and
parallelism. The case theme may be constructed from an alliteration, analogy (a good
carpenter measures thrice before he cuts once), or a famous proverb or epigram (a little
learning is a dangerous thing).’ They also maintain that ‘the most powerful affective
themes [for plaintiffs] involve the betrayal of  trust, the arrogance of  power, or the impetus
of  the profit motive.’ ” (Kressel et al. 2002: 151) 

24 Such interferences set the conditions for mobilisation and might provide concrete
ankles to compare different legal systems. The question is then, how such interferences
matter, how they contribute to the mobilisation in question, how they co-produce
narratives and how they inflict silence. Such a view on the use of  legal rules as “active”
standards for performances seems to me useful to compare Criminal Trials. 

25 The law firm’s office shows some interesting similarities with the laboratory described
in Latour/Woolgar (1979): “A laboratory is constantly performing operations on state-
ments; adding modalities, citing enhancing, diminishing, borrowing, and proposing new
combinations. Each of  these operations can result in a statement, which is either different
or merely qualified. Each statement, in turn, provides the focus for similar operations in other
laboratories. Thus, members of  our laboratory regularly noticed how their own assertions
were rejected, borrowed, quoted, ignored, confirmed, or dissolved by others.” (86 f.) 

26 See for instance how White as historian describes the way narratives “make history”:
“Every history must meet standards of  coherence no less than correspondence if  it is to
pass as a plausible account of  ‘the way things really were’.” (1978: 22) Here the narrative
meets the audience and its expectations/patterns of  familiarity (ebd. 86). Narrative and
audience share ways of  sense-making that can be described in terms of  culture.

27 In one of  the governmental reports on the Criminal Justice System the following
sample could easily serve as an illustration of  the often-criticized “time-consuming and
inefficient legal economy”. However, economy might provide such evaluations with a
misleading paradigm. There might be some strategic moves involved that decide upon the
speed and direction of  responds. 

28 Here, the use of  personal pronouns is interesting. The solicitor always refers to “us”
and “we”, which can distance him from the communication and which highlights the fact
that he represents somebody else: a party, an ensemble, a firm. In reverse, the CPS
sometimes responds by calling him in the singular “you”, as if  they would do him a favour.
The exchanges follow both ways of  addressing.  

29 Antaki and Leudar (2001) show how recorded statements of  others are used to
strengthen ones own position. Their ethnomethodological study focuses on “how, in one
specially favoured discursive domain, a parliamentary chamber, speakers use opponents’
words to promote their own arguments.” (467) 

30 I cannot recount a single case, where the defence succeeded with this strategy. My
conclusion might be wrong: despite the burden of  proof, the case can hardly be won if  the
defence cannot present an independent account of  what happened. Apparently, the jury
needs a story that makes sense of  it all, means that draws together the evidence at hand. 

31 Means, for the last time in the procedure. The author does not know much about the
other contexts the story occurred: the local community, the newspapers, the street corners
and homes of  those involved. Here the sketched approach shows some significant
limitations. John Law reminded me that while mainly relying on the official “transcript”
of  the procedure (the file and the recorded talk in court), the researcher attains a certain
perspective (too) close to the dominant discourse. 
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32 Defence and prosecution usually take both functions at different points during the
legal procedure. Remember: Linda’s story started as a response to the police officer’s
accusation. To achieve a strong counter weight against the fully mobilised CPS-case (the
official indictment), the defence was pushed to fully mobilise Linda’s account of  what
happened during that afternoon. As soon as disclosed it up to the CPS to check the claims
carried and integrated by the alibi-story.
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